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A Timely Analysis of Legal Developments

January 2012 A Moving Target: The California DLSE Modifies Again
Its FAQs on California’s New Wage Notice Required for
Hourly Employees

By Christopher Cobey and Jose Macias, Jr.

OnJanuary23,2012,theCaliforniaDivisionofLaborStandardsEnforcement(DLSE)announced
onitswebsite'modificationstotheanswerstotwoofitsFrequently AskedQuestions(FAQs),and
added 10newFAQsandanswersconcerningthewagenoticerequiredbytheCaliforniaWage
Theft Prevention Act (WTPA) in Labor Code section 2810.5.2

Overview

Californiaemployersmaybeexcusedtheirfrustrationatthechallengeofcomplyingwithanew
requirementthatmixesstatutoryandnon-statutoryprovisions(includingaprovisioneliminatedin
thelegislativeprocess,butlaterimposedbytheagencyinitstemplateform),andFrequentlyAsked
Questions(FAQs)whichincludeadesignated“bestpractice’notincludedintheauthorizing
statute.

Thekeyadditions,changes,andadvicecontainedintheJanuary23modificationstothe WTPA's
wage notice provision’s FAQs are:

- TheDLSEconsidersittobea“bestpractice”foremployerstoprovidethewagenoticetoall
currentemployees,thoughthestatuteonlyrequiresthenoticebeprovidedtonewhiresand
to employees whose wage-related information has changed. (FAQ 2.)

- Compensationdatathatcannotbeincludedonthenoticeitselfmaybesetforthonsheets
attachedtothewagenotice,aslongastheattachmentsareclearlydescribedinthenotice.
(FAQs 12 and 18.)

’

« Areminderthatnoticeofmodificationstoinformationrelatingtoanemployer’sworkers
compensationcarriermaybeprovidedbythepostingsalreadyrequiredbyLaborCode
sections 3550-3551, if posted within seven days of the change (FAQ 22.)

« Inwagenoticestonewhires,employersneedonlyincluderatesofpaythatareascertainable
indollaramounts(“knownanddeterminable”)atthetimeofthenotice.Anemployee’s
eligibilityforpaymentbya“regularrateofpay”(adistinctandimportantcategorization)may
bedesignatedonthenoticeasarate“whichissubjecttoupwardadjustmentwhenother
specified forms of wages are earned during the applicable pay period.” (FAQ 19.)
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« TheDLSEtemplateandFAQscontinuetoviewanemploymentagreementrelatingtowage
informationasbeingeitherwrittenororalonly,butnotbothwrittenandoral.(FAQ21.)
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Modified FAQs

The January 23 modifications were made to two existing FAQs (Nos. 2 and 12).
FAQ 2 ("Who is covered by the law?”) was modified to add two sentences at the end of the answer:

“Subjecttotheforegoingexceptions,asofJanuary1,2012,employersarerequiredtoprovidethewrittennoticetoeach
employee’[aJtthetimeofhiring.Thenoticerequirementwasintendedtoappriseemployeesofbasicinformationmaterial
totheiremploymentrelationship,andtoensureemployeesaregivenup-to-dateemploymentinformationthroughnoticeof

anychangestothatinformation;assuch,itwouldbeabest practiceforemployersnotonlytoprovidethenoticetonew
hires, but also to current employees.” (Emphasis added)

ThisFAQanswerdoesnotclearlydistinguishbetweenemployeescoveredbysection2810.5andallemployees.Thiscommentisalsoatodds
withtheagency’spreviousadviceonthissubject.InitslateDecemberversionoftheFAQs,the DLSEsuggestedthatthenoticeshouldbegiven
toallaffectedemployeesbyincludinginitsanswertothe FAQ:"Thenoticeshouldbegiventoallcurrentemployeesandthentoallnew
employeesatthetimeofhire!Inreactiontoemployers'stated concernabouttheoverreachofthiscomment, theDLSEonTuesday,January
3, revised the FAQs to delete the quoted sentence.

FAQ12("Whatproceduresshouldbefollowedifanemployeehasmultiple payrates?”)wasmodifiedtoaddtwonewsentencestotheend
of the answer:

“Thenoticemustinclude’[t]herateorratesofpayandbasisthereofwhetherpaidbythehour,shift,day,week,salary,piece,
commission,orotherwise,includinganyratesforovertime,asapplicable!(LaborCode2810.5(a)(1)(A)).TheLegislature’s
inclusionoflanguagereferringto‘therateorratesofpay’contemplatesthatseveralratesmayapplytoanemployment
relationshipandthusallapplicableratesmustbeprovidedinthenotice (ormaybeattachedasaseparatesheettothe
notice with a clear reference in the notice to the attachment, indicated in the space for Rate(s) of Pay’)”

ThemodifiedanswerissomewhatinconsistentwiththeresponsetoFAQ7 (thenoticemustbeonitsownform),butindicatesthatanotice
may have attachments at least on this subject, if the attachments are referenced in the notice itself.

New FAQs
In addition, the DLSE'’s January 23 modifications added FAQs 16-25.

FAQ16allowsanemployerpayingcoveredemployeesonapieceratebasistorevisetheformtoreflectthe piecerates. Alternatively, the
employercouldattachasheettotheformprovidingthepieceratesheets,aslongastheattachedsheetisclearlyreferencedinthe“Rate(s)
of Pay” space on the form.

FAQ17requiresanemployerpayingprevailingwagesonapublicworksprojecttoincludeinthenotice”allratesapplicabletosuchwork
thatareknownorcanbedeterminedatthetimethenoticeistobe provided.”ltwouldbeinsufficienttosimplystate'appropriateprevailing
wage’ or ‘'variable prevailing wage’ when providing the rate(s) of pay for purposes of the notice” (Emphasis in original.)

FAQ18anditsanswershouldbereviewedintheirentirety.Theanswerreviewsthemeaningoftheterms“pay”and“wages. Theanswer
directsthat"..ifarateisfixedbyhour,commission, piecerate,oracombinationthereof,suchratesmustbeprovidedintermsofamoney
valueandbasisforearningsuchrate.lftherateisascertainedbysomeothermethodofcalculation, basicinformationspecifyingthecalculation
mustbeprovidedandanemployermustincludeallratesofcompensationinthenotice.Anemployerneedonlynominallyandbrieflyprovide
eachtypeofthepayandrateanemployeewillreceive.Forexample,specificdetail offormulasneednotbeincluded,aslongasaccurate
informationstatingthebasisofpayis provided, e.g.'$10.00 perhour,pluscommissionsof___%ofsalesclosedduringpriormonth.Any
additionalreferencetoorincorporationofanotherdocumentorattachmentmustbespecificallydescribedonthenotice!(Emphasisin
original.)

FAQ19anditsanswershouldalsobereviewedintheirentirety.Theanswerdiscussesthesignificantdifferencesinlegalmeaningbetweenthe
terms “rate or rates of pay,” and the “regular rate of pay.” Its key points:
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- "Asinglefixedpayratedoesnotconstituteavariablerateofpaysimplybecauseitresultsinpotentiallydifferentamountsoftotalwages
earnedoverdifferentpayperiods.Butifanemployeeistoreceivedifferenttypesofpay(e.g. hourlywagepluscommission),theratefor
eachtypeandbasisofpaymustbeprovidedinthenotice.lfanypartofthepay(wage)isascertainedbysomeothermethodofcalculation,
then basic information for calculating that rate must be provided in the notice.” (Emphasis in original.)

- “Section2810.5alsorequiresinclusionofanyratesforovertime,asapplicableSimplystatingthemultiplierforovertime(e.g., 12and/
or double the regular rate) does not specify an overtime rate” (Emphasis added.)

+ “Whenprovidinginformationregardingapplicableovertimerates,onlyratesknownanddeterminablemustbespecificallyprovidedto
the employee.” (Emphasis added.)

- “Iftheemployeereceivesothertypesofpay(otherthanthehourlypaysuchassupplementarycommissions,bonuses,orpiecerates),such
otherpaymustbeincludedindetermining‘theregularrateofpayforpurposesofovertimecompensation.Insuchcases, itissufficient
thatanemployerprovidetheminimalovertimeratebaseduponamultiplierof 1v2ordoubletimesthehourlyrateandalsoindicatethat
suchspecifiedovertimerateissubjecttoupwardadjustmentwhenotherspecifiedformsofwagesareearnedduringtheapplicablepay
period.Thisisallowablebecausestatutoryovertimeisbasedupona‘regularrateof pay'whichincludesallwagesearnedduringthe
periodoftimeforwhichovertimecompensationisdeterminedasapplicableunderstatute.Onlyinthiscontextmayanovertimeratevary
and not be subject to ascertainment for a specific overtime rate.” (Emphasis added.)

FAQ20(“Whendoesa’hire’occurforpurposesof providingtherequired noticetoanemployee?”) explainswhenthenoticemustbe
providedtonewemployees.TheFAQanswerstatesthatifanemployee’scontractofemploymentcommencesontheemployee’sfirstdayof
work,withtheemployeefirstprovidingservicesthatday(aunilateralemploymentcontract), thenoticemaybegiventhatday.However,for
thoseemployeeshiredunderabilateralemploymentcontract(anofferofemploymentismadebytheemployerandtheemployeeaccepts
it),accordingtothe DLSE, theobligationtoprovidethenoticearisesatthetimeofhirewhich,inthiscircumstance,the DLSEdeemstobeon
theemployee'sacceptanceoftheemployer'soffer,whichwillfrequentlybedaysorlongerbeforetheemployeeactuallycommencesproviding
services.Theadviceonthetimebywhichnoticemustbegivenconcludeswith:“Thus,theemployermustprovidethenoticetonewhires
reasonablycloseintimetotheinceptionoftheemploymentrelationship,whetheritiscreatedunderaunilateral contract(commencingonly
uponperformancebyanemployee)orabilateral/executorycontract(commencinguponacceptanceofanofferofemploymentmadebyan
employer).” (Emphasis added.) The answer provides no explanation of the term “reasonably close in time."

TheanswertoFAQ20concludeswithaparagraphthatnotes:”..evenwhereanemploymentcontractinfactdoesnotexist,anobligation
topaywages(minimumwagesandovertime) maystillexistiftheemploymentisotherwiseestablishedunderstatuteorregulationunder
applicabledefinitionscontainedintheLaborCodeand/orIndustrialWelfareCommissionorders:Theanswerthenreferencesa2010California
SupremeCourtcase(Martinezv.Combs).The Martinezcasedisallowedclaimsforunpaidminimumorovertimewagesofstrawberryfarm
workerswhoseemployer—thegrower—haddeclaredbankruptcy.Thefarmworkershadalsosuedindividualsandbusinessentitieswith
whomtheirnow-defunctemployerhadcontractedforstrawberries.TheCaliforniaSupremeCourtheldthatthefarmworkers'claimsagainst
thethird-partyindividualsandentitieswerebarred,asthosepersonsandentitieswerenotthefarmworkers'employers,asdefinedbythe
IndustrialWelfareCommission’sWageOrderNo.14.Byciting MartinezinthisFAQanswer,the DLSEseemstobesuggestingitwillrenewthe
argumentsoftheunsuccessfulplaintiffsinthatcasetoexpandaggressivelythescopeofan‘employer"whomaybeheldliableforunpaid
minimum and overtime wages.?

FAQ21("Whydoesspecificationofawrittenagreementrequirethataboxbecheckedtoindicatewhetheritiswrittenororal? Doesthis
informationaffecttheemploymentat-willdoctrine?”),initsanswer,suggeststhatthecontractofemployment(whichisincludedinthe*WAGE
INFORMATION"sectionofthe DLSEtemplate)canbeonlyeitherwrittenororal,andcannotbebothwrittenand oral (“..eitherawritten
agreementororalagreementexists.”).Employersmaywishtoindicateontheirnoticeformthat,asfarastheinitialrateof payisconcerned,
theemploymentagreementmaybebothwrittenandoral (bycheckingbothboxes),andthat, totheextentthecommunicationregarding
theemployee'soriginalrateofpaymaybedeemedtobeanagreementtopaytheemployeethatrate,theemployerreservestheright,atits
discretion, to modify that rate.

TheanswertoFAQ21alsocontainstheDLSE'scommentthattherequestedemploymentagreementinformation“hasnothingtodowith’at
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willemployment’However,forthoseemployersemployingatwill,theirwagenoticeprovidesanotheropportunitytoremindtheemployee
of that standard.

FAQ22anditsanswernotethatchangestoinformationaboutanemployer'sworkers'compensationcarrierarerequiredbyLaborCode
sections3550and3551tobepostedandtobegiventonewemployees.Accordingly,ifthesestatutesarecompliedwithwithinsevendaysof
any changetothatinformation, no separate wage noticeis required, persection 2810.5(b)(2) (“another writing required by law”).

FAQ 23 explains why an employer representative is required to sign the wage notice.

FAQ24anditsanswerclarifythatthe“regularpayday”informationneed notbegivenbyreferencetospecificpaydates,butshouldbe
expressedas“regularday(s) ofthemonthwhenwageswillbepaid...inadditiontothe measure oftimebetween paydays(e.g., semi-
monthly,monthly,bi-weekly,weekly,etc.).Examplesinclude: 1stand 15thofeverymonth; 1stand 2ndFridayofeverymonth,eachFridayof
every month.”

FAQ 25 and its answer confirm that the California wage notice need not be given annually.

Are the FAQs Enforceable?

TheFAQs, firstprovidedlessthantwobusinessdaysbeforethe January 1,2012 effective dateof thenewstatute, havebeenasource
ofcontinuingaggravationtoaffected Californiaemployersbecauseoftheirlate promulgation,andtheiruncertainstatusasenforceable
administrativedirections.TheFAQsarenotregulationsadoptedafterthecomprehensivereviewandcommentprocessforrulemakingrequired
bytheCaliforniaAdministrative ProcedureAct(Cal.Gov'tCode§§11340etseq.).Hence, oneviewoftheconsequencesofafailuretocomply
withtheFAQs(includingfollowingwhattheytermasthe“bestpracticeof providingnoticetoallcurrentemployees”)isthatitonlyconstitutes
aviolationofadvicefromtheagencyresponsibleforadministeringthenewlaw,notaviolationofavalidlyadoptedregulation,orofastatute.

What California Employers Should Do
Based on the updated FAQs, employers should consider taking the following actions:

1. Makesuretheresponsiblepersonsintheenterpriseknowwhatwageinformationmustbeincludedinwagenoticestonewhires,andin
what form the information must and may be presented.

2.Ensureeitherthattheenterprise’spayrolldepartment,oritsoutside payrollprocessingservice,isthoroughlyfamiliarwiththewage
information that must be provided on itemized wage statements (pay stubs).

3.Consideraddingtotheemployer’sversion ofthe wage notice form, following the“Employmentagreement”lineinthe“WAGE
INFORMATION"section,asentencetotheeffectthatanyinitialagreementregardinganemployee’sstartingcompensationmaybe
modified by the company at its discretion.

4. Confirmthattheenterprise’smethodsofelectronicserviceandacknowledgementofnoticesarestate-of-the-art,andthatproofofreceipt
and acknowledgement can be produced to an agency or court, if required.

5. Consideraskingtemporaryagencieswithwhomtheenterprisecontractstoprovideadvancewrittenconfirmationthattheagency(notthe
enterprise) will provide timely and complete wage notices for agency employees provided to the enterprise by the agency.

WhenindoubtastotheinterpretationorenforceabilityoftheWTPA, orifanemployeechallengestheenterprise’scompliancewiththeAct,
consult with experienced employment law counsel.

ChristopherCobeyisSpecial Counsel,andJoseMacias,Jr.isanAssociate, inLittlerMendelson’sSanJoseoffice.lfyouwouldlikefurtherinformation, pleasecontactyourLittler
attorney at 1.888.Littler or info@littler.com, Mr. Cobey at ccobey@littler.com, or Mr. Macias at jmacias@littler.com.

'CaliforniaDivisionofLaborStandardsEnforcement, Frequently AskedQuestions(FAQ) Wage TheftProtectionActof2011-NoticetoEmployees,www.dir.ca.gov/dlse/FAQs-
NoticeToEmployee.html.
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2Forananalysisofthe DLSE'soriginal FAQs,seeChristopherCobey, Brian Dixon,IselaPérez,and Jose Macias, Jr., California’sNew Wage Disclosure Noticeandthe Wage Theft
PreventionActof2011,LittlerASAP(Dec.30,2011),availableatwww.littler.com/publication-press/publication/californias-new-wage-disclosure-notice-and-wage-theft-prevention-
act-2. The text of Labor Code section 2810.5 may be found at www.leginfo.ca.gov.

3Formoreinformationonthe Martinezv.Combscasereferencedintheanswer, seeHeatherDavisandLaurenHoward, CaliforniaSupremeCourtRejectsPersonalLiabilityof Third
PartiesforViolationsofMinimumandOvertime WageObligations,LittlerASAP (May 26,2010), availableatwww.littler.com/publication-press/publication/california-supreme-
court-rejects-personal-liability-third-parties-viol.
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